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BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This is an appeal from a final decree rendered in appel¬ 
lee’s favor (defendant below), dismissing plaintiff’s (ap¬ 
pellee’s) bill of complaint and denying plaintiff’s prayer 
that the marriage of plaintiff and defendant be declared 
null and void. For convenience, the parties will be herein 
referred to as plaintiff and defendant. 


In 
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The issue submitted to the Trial Court was whether or 
not plaintiff was entitled to a decree of annulment, based 
upon the facts as found by the Trial Court (R. 10-11). The 
Trial Court held he was not, and an appeal was taken from 
this ruling (R. 7). It is appellant’s position that these 
facts are insufficient as a matter of law to justify the action 
of the Trial Court in dismissing the Bill of Complaint and 
refusing him a decree of annulment. 

Briefly stated, the facts show that defendant married one 
John Ferris December 11, 1908 at Lynn, Massachusetts. 
In September, 1913 Ferris filed suit against defendant for 
divorce in Massachusetts on the ground of desertion, ob¬ 
taining a decree nisi March 13, 1914, which was made abso¬ 
lute on September 14, 1914. Defendant went through a 
ceremonial marriage with plaintiff November 17, 1915 at 
Peabody, Massachusetts, living in Massachusetts with him 
until early in July, 1916 and on July 5, 1916 they went to 
Goshen, New York, Avhere they lived together until No¬ 
vember, 1916, at which time they returned to Massachusetts, 
living in Massachusetts until January 8, 1934, when plain¬ 
tiff came to Washington (R. 10). 

Question Presented. 

Did the Trial Court err in finding that plaintiff was not 
entitled to a decree annulling his marriage to defendant and 
in dismissing the Bill. 

Statutes Involved. 

Chapter 208, Section 24 of the General Laws of Massa¬ 
chusetts provides: 

“After a decree of divorce has become absolute either 
party may marry again as if the other were dead, except 
that the party from whom the divorce was granted shall 
not remarry within two years after the decree has be¬ 
come absolute.” 
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Chapter 207, Section 6 of the General Laws of Massachu¬ 
setts, provides: 

I 

“If a person, during the lifetime of a husband or wife 
with whom the marriage is in force, enters into a subse¬ 
quent marriage contract with due legal ceremony and 
the parties thereto live together thereafter as husband 
and wife, and such subsequent marriage contract was 
entered into by one of the parties in good faith, in the 
full belief that the former husband or wife was dead, 
that the former marriage had been annulled by divorce, 
or without knowledge of such former marriage, they 
shall after the impediment to their marriage has been 
removed by the death or divorce of the other party to 
the former marriage, if they continue to live together as 
husband and wife in good faith on the part of one of 
them, be held to have been legally married from and 
after the removal of such impediment, and the issue of 
such subsequent marriage shall be considered as the 
legitimate issue of both parents.” (Italics supplied.) 

Brief of Argument. 

I. 

The solemnization of the marriage betWeen plaintiff 

AND DEFENDANT GAVE IT NO VALIDITY AND THE COHABITATION 
BETWEEN THE PARTIES BEING UNLAWFUL aT ITS INCEPTION 
COULD ONLY BECOME LAWFUL UNDER THE LAWS OF MASSACHU¬ 
SETTS UPON A NEW SOLEMNIZATION, AFTER REMOVAL OF THE 

I 

IMPEDIMENT. 

n. 

Chapter 207, Section 6 of the general 1 laws of Massa¬ 
chusetts DOES NOT APPLY TO THE FACTS IN TBjlS CASE BECAUSE : 

(a) Plaintiff and defendant were living outside of 
the State of Massachusetts at the timei the impediment 
to their marriage was removed, atid as this statute must 
apply at the time of the removal of the impediment, if 

2 n | 

i 

i 

i 

| 
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at all, it having no extraterritorial effect, it is not here 
applicable. 

(b) There are no facts shown which bring this case 
within the provisions of Chapter 207, Section 6 of the 
General Laics of Massachusetts. 

ARGUMENT. 

I. 

The solemnization of the marriage between plaintiff and 
defendant gave it no validity and the cohabitation between 
the parties being unlawful at its inception could only be¬ 
come lawful under the laws of Massachusetts upon a new 
solemnization, after removal of the impediment. 

Defendant, having been previously married to one John 
Ferris, was divorced in a suit filed by Ferris in Massachu¬ 
setts upon the ground of desertion, decree nisi being ob¬ 
tained by him March 13, 1914, which was made absolute on 
September 14, 1914. Defendant went through a ceremonial 
marriage with plaintiff November 17,1915, in Massachusetts 
(R. 10). This, it will be observed, was only fourteen months 
after Ferris’ decree of divorce from her had become 
absolute. 

There is a legal presumption, in view of the record in this 
case that Ferris was alive at the time of the marriage cere¬ 
mony between the plaintiff and defendant. 

When a person is shown or appears to have been living 
at a certain time, in the absence of proof to the contrary, the 
presumption is that he is still alive. 17 C. J. 1165; Shriver 
vs. State, use of Reister, 65 Md. 278; Goff vs. Goff, 36 App. 
D. C., 560. 

In the case of Wright vs. Wright, 264 Mass., 453, peti¬ 
tioner sought separate support and maintenance on the 
ground that C. 207, Par. 6 of the Massachusetts statute from 
and after November 12,1922, under these facts: On August 4, 
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1921, with due ceremony, she married Wright who had been 
divorced from a former wife in Massachusetts, and who 
was by form of General Laws 208, c. 24, prohibited from 
marrying again before November 12, 1922. He knew, but 
she did not know, that he could not be legally married in 
Massachusetts. They went to Rhode Island arid were there 
married on August 4, 1921, returning to Massachusetts 
where they lived until August 14, 1924, in goo4 faith on her 
part. He left her August 14, 1924. The lower court ruled 
there was no valid marriage in Massachusetts and the Ap¬ 
pellate Court affirmed. 

Under the provision of Chapter 208, Section 24, of the 
General Laws of Massachusetts, defendant iri the instant 
case was “the party from whom the divorce was granted,” 
and hence could not “remarry within two years after the de- 
cree has become absolute.” 

The divorce between defendant and Ferris became abso¬ 
lute on September 16,1916, and there was no new solemniza¬ 
tion of the marriage between plaintiff and defendant there¬ 
after. Hence, there was no valid marriage between plain¬ 
tiff and defendant and the court below was in error in dis¬ 
missing plaintiff’s bill for annulment and in refusing to 
grant him a decree annuling his marriage to defendant. 

In the case of Thompson v. Thompson, 114 Mass. 566, 
Thompson married Ruth West January 12, 1859 at Boston, 
and lived with her for nineteen months. At the February 
Term 1867 she obtained divorce from him. On November 
21, 1867 he signed petition to remarry another person and 
on the same day remarried. On February 18, 1868, he ob¬ 
tained decree authorizing him to remarry. From January 
28,1867 to January 1,1873, at which time his second marital 
partner was advised their marriage was void, they lived to¬ 
gether, two children having been born to them, who were 
living at time of her suit for annulment. Thb lower court 
granted the annulment, which action was affirmed by the 
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higher court. The appellate court, speaking through Gray, 
C. J. in affirming the action taken by the lower court, said: 

“To constitute a valid marriage by the law of this 
Commonwealth, it must be solemnized between parties 
competent to contract it, and (except in the case of 
Quakers) before a person being or professing to be a 
justice of the peace or minister of the gospel. Milford 
v. Worcester, 7 Mass. 48, General Statutes, c. 106, par. 
14-20. 

At the time of the ceremony of marriage between these 
parties, the husband was incapable of contracting mar¬ 
riage in this Commonwealth, because he had been di¬ 
vorced, for his fault, from a former wife (who must be 
inferred from this report to have been still living), 
and had not obtained from the Court leave to marrv 
again. General Sts. c. 107, par. 25. The solemnization 
of the second marriage, therefore, gave it no validity, 
and the cohabitation between the parties was unlawful 
at its beginning and could only become lawfid upon a 
new solemnization of matrimony after the husband had 
obtained leave to marry again. 

The case, as stated in the report, shows that such new 
solemnization was not proved to the satisfaction of the 
presiding judge as matter of fact, and does not require 
it to be presumed as matter of law. Northfield v. Ply¬ 
mouth, 20 Vt., 582. The mere belief of either or both 
parties that they were husband and wife does not con¬ 
stitute a legal marriage. White v. White, 105 Mass., 
325. A decree of nullity must, therefore, be entered as 
prayed for. Glass v. Glass Ante, 563. Decree of 
Nullity.” (Italics supplied.) 

II. 

Chapter 207, Section 6 of the General Laws of Massachu¬ 
setts does not appply to the Facts in this case because: 

(a) Plaintiff and defendant were living outside of the 
state of Massachusetts at the time the impediment to 
their marriage was removed, cmd as this statute must 
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apply at the time of the removal of the impediment, if at 
all, it having no extraterritorial effect, it is not here 
applicable. 

The Conclusion of Law of the Trail Court that this plain¬ 
tiff was not entitled to a decree annuling his marriage to the 
defendant in view of the provisions of Chapter 207, Section 
6 of the General Laws of Massachusetts (R. 7), it is respect¬ 
fully submitted, was erroneous. 

The impediment in this case, mentioned in Chapter 207, 
Section 6, of the General Laws of Massachusetts was re¬ 
moved by operation of law (Chapter 208, Section 24, of the 
General Laws of Massachusetts) on Septeniber 14, 1916, 
which was at the expiration of two years after the decree 
between Ferris and defendant became absolute. At that 
time (September 14, 1916), plaintiff and defendant were 
living outside of the State of Massachusetts (R. 10). 
Hence, on September 14, 1916, the provisions of Chapter 
207, Section 6, of the General Laws of Massachusetts could 
have no extraterritorial effect under the statute as construed 
by the Massachusetts Appellate Court ( Commonwealth v. 
Stevens, 196 Mass. 280), and hence were inapplicable. 

The “impediment” mentioned in Chapter 207, Section 6, 
of the General Laws of Massachusetts, was removed while 
the parties were living outside of the jurisdiction of the 
state of Massachusetts when by its terms the [time came for 
it to take effect. This case, therefore, falls butside of the 
provisions of Chapter 207, Section 6, of the General Laws 
of Massachusetts because the impediment wa$ removed at a 
time when plaintiff and defendant were living outside of 
Massachusetts, and consequently the Court below was in 
error in holding the provisions of said Chapter 207, Sec¬ 
tion 6, applicable to the facts in the instant case. 

In the case at bar, all of the conditions bf the statute 
(Chapter 207, Section 6) existed for many weeks before the 
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parties returned to Massachusetts, and consequently said 
statute is inapplicable here. 

In the case of Commonwealth v. Frank E. Stevens, 196 
Massachusetts 280, decided by the Appellate Court of Mas¬ 
sachusetts, one Stevens married one Grace on September 
18,1895, in whose favor a decree nisi for divorce was granted 
on September 10, 1900 and made absolute March 11, 1901, 
all of the aforegoing occurring in Massachusetts. Stevens 
then married one Minnie in Georgia on January 26, 1901, 
living with her in Georgia for six months thereafter, when 
they separated. Thereafter Stevens and Minnie moved 
to Massachusetts and lived together as husband and wife 
until March 19, 1904, no further ceremony between them 
having been performed. Stevens then went through a mar¬ 
riage ceremony with one Jeannette in Massachusetts on 
August 16, 1905. The question at issue was whether at the 
time of Stevens’ marriage to Jeannette he was the lawful 
husband of Minnie. 

It was contended that by the cohabitation in Georgia be¬ 
tween the parties subsequent to the absolute decree of di¬ 
vorce between Stevens and Grace, a valid marriage was 
established. The court, however, following the law as 
established by the case of Thompson v. Thompson, 114 Mass. 
566 held (at page 282): 

“The solemnization of the second marriage being 
unlawful, the cohabitation was unlawful in the be¬ 
ginning, and could become lawful only upon a new 
solemnization after the impediment had been removed.” 

The Court further held: 

“This statute” (referring to the one upon which the 
lower court in the instant case based his decision) “of 
course can have no extraterritorial force. It could not 
have affected the status of the parties to the marriage 
ceremony in Georgia while they continued to reside in 
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that State. The ‘impediment’ was removed several 
months before they left that State. The statute vali¬ 
dates the marriage ‘from and after the removal of 
such impediment’. The plain inference from this is 
that it applies only to cases where, upon the removal 
of the impediment, it can i/nstantly take effect. As 
stated by this Court in Turner v. Turner, 189 Mass. 
373, 375 the purpose of the statute ‘is to provide that 
the marriage ceremony, illegal at first by reason of the 
existence of an impediment, shall be regarded as taking 
place at the time the impediment is removed * * * It 
is immaterial whether the removal of th^ impediment 
is known or unknown. Whether known or not ,the mar¬ 
riage ceremony becomes operative upon the removal, 
if the parties continue to live together as husband and 
wife in good faith on the part of one of them’. In the 
case at bar all the conditions of the statute existed for 
months before the parties left Georgia j Manifestly 
the statute could not apply. The parties were not 
within the jurisdiction of the statute when by its terms 
the time came for it to take effect. It mdst take effect 
then if at all. The case, therefore, is wot within the 
statute.” (Italics supplied.) 

This Honorable Court, in the case of Smitl\ v. Smith, 61 
App. D. C. 157, in construing the same provisions of the 
Massachusetts Statute as the Trial Judge u$ed in the in¬ 
stant case to dismissing plaintiff’s Bill of Complaint (Gen¬ 
eral Laws Massachusetts e. 207, sec. 6), not ohly cites with 
approval the case of Commonwealth v. Stevens, 196 Mas¬ 
sachusetts 280, but quotes from that opinion (page 159) as 
follows: 

“The plain inference from this is that it” (the stat¬ 
ute) “applies only to cases where, upoy the removal 
of the impediment it can INSTANTLY \ take effect.” 
(Italics and capitalization supplied.) 

I 

i 

The lower court, in the instant case, like the lower court 
in the case of Smith v. Smith, cited above w^s in error in 
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dismissing the Bill to annul marriage, as this marriage, like 
the marriage in the Smitfi case, was entered into at a time 
when the woman was unable to contract a valid marriage. 

In the instant case, all the conditions of the Statute ex¬ 
isted for weeks before the parties returned to Massachusetts 
and in view of the law as announced in the Stevens case, 
manifestly the statute could not apply as the plaintiff and 
defendant were not within the jurisdiction of the statute 
when the time came for it to take effect. 

The divorce between defendant and Ferris (who she mar¬ 
ried in 1908) was made absolute on September 14, 1914 
(R. 10). Under the provisions of Chapter 208, Section 24 
of the General Laws of Massachusetts, no valid marriage 
could have been contracted by defendant until September 
14, 1916. However, the ceremony between plaintiff and 
defendant was performed on November 17, 1915 (R. 10), 
approximately 8 months before defendant was free to re¬ 
marry under the provisions of Chapter 208, Section 24 of 
the General Laws of Massachusetts. 

Hence, defendant, being the party from whom Ferris ob¬ 
tained divorce made absolute on September 14,1914 (R. 6), 
it follows that the solemnization of the marriage between 
plaintiff and defendant was unlawful. Their cohabitation 
being unlawful in the beginning, it could become lawful only 
upon a new solemnization after the impediment had been 
removed, under the laws of Massachusetts as announced 
in the case of Thompson, vs. Thompson, 114 Mass. 566. 

There is no evidence here of a new solemnization after 
September, 1916. 

(b) There are no facts shown which bring this case 
within the provisions of Chapter 207, Section 6 of the 
General Laws of Massachusetts. 

In the case of Tozier vs. Haverill & Amesbury Street Rail¬ 
way Company, 187 Mass., 179, the question of the legality 



11 


of the plaintiff’s marriage was raised. At the time of plain¬ 
tiff’s marriage in Haverhill, Massachusetts, she bad a former 
husband living, who had obtained from her a divorce for 
desertion in Massachusetts, where the parties! lived, which 
divorce had been made absolute less than two years before. 
Plaintiff sought to invoke K. L. C. 150, par. 6j (the statute 
that the trial court in the instant case relied upon to dismiss 
the Bill of Complaint), but there being no evidence at the 
trial tending to show that either of the parties entered into 
the marriage contract under such circumstances as to bring 
the case within this statute, the court held there was no 
valid marriage. 

In the instant case, as in the Tozier case, cijted above, it 
is submitted that the record is absolutely devoid of any facts 
tending to show that either plaintiff or defendant entered 
into a marriage contract under such circumstances as to 
make applicable here the provisions of Chaptej 1 207, Section 
6, of the General Laws of Massachusetts. 

! 

Conclusion. 

As the action of the Trial Court in dismissing plaintiff’s 
Bill of Complaint and finding him not entitled to a decree 
annulling his marriage to defendant was cleaijly erroneous, 
it is respectfully submitted that the decree of tbe Trial Court 
should be reversed and it be directed to enter a decree of 

j 

annulment in this cause. 

Warren E. Miller, 

308 Southern Building, 
Washington, D. C., 
Attorney for Appellant. 
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